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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is now before the
Administrative Appeals Office (AAO) on appeal. The case will be remanded to the director for further action.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and Nationality Act (the Act), 8 US.C. § 1254,

The director determined that the applicant was inadmissible to the United States pursuant to section
212(@)(2)(A)()II) of the Act, 8 US.C. § 1182(a)(2)(A)())(T), based on his drug conviction. He further
determined that the applicant was ineligible for TPS because he had been convicted of a felony offense
committed in the United States. The director, therefore, denied the application.

On appeal, counsel asserts that the applicant has no record of the criminal charges. He states that he needs 120
days to obtain the applicant's Federal Bureau of Investigation (FBI) record and dispositions for all charges. To
date, it is noted that no additional information has been submitted by counsel. Therefore, the record shall be
considered complete.

Section 244(c) of the Act, and the related regulations in 8 C.FR. § 244.2, provide that an alien who is a national
of a foreign state designated by the Attorney General is eligible for temporary protected status only if such alien
establishes that he or she:

@ Is a national, as defined in section 101(a)(21) of the Act, of a foreign state
designated under section 244(b) of the Act;

(b) Has been continuously physically present in the United States since the
effective date of the most recent designation of that foreign state;

(© Has continuously resided in the United States since such date as the Attorney
General may designate;

(d) Is admissible as an immigrant except as provided under section 2443,
(©) Is not ineligible under 8 CF.R. § 244 4; and

® (D Registers for TPS during the initial registration period announced by
public notice in the Federal Register, or

(2) During any subsequent extension of such designation if at the time of
the initial registration period:

(1) The applicant is a nonimmigrant or has been granted
voluntary departure status or any relief from removal;

(1)) The applicant has an application for change of status,

adjustment of status, asylum, voluntary departure, or any relief

from removal which is pending or subject to further review or
- appeal;

(iif) The applicant is a parolee or has a pending request for
reparole; or
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(iv) The applicant is a spouse or child of an alien currently
eligible to be a TPS registrant.

Pursuant to section 244(c)(2)(B)(i) of the Act and the related regulations in 8 C.F.R. § 244.4(a), an alien shall not
be eligible for temporary protected status if the Attorney General [now the Secretary of the Department of
Homeland Security (the Secretary)] finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States.

Section 212(a)(2) of the Act provides that aliens inadmissible and ineligible to receive visas and ineligible to be
admitted to the United States include:

(A)(i) Any alien convicted of, or who admits having committed, or who admits committing acts
which constitute the essential elements of -~

* * *

(1) a violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the
United States, or a foreign country relating to a controlled substance (as defined in section 102 of
the Controlled Substances Act, 21 U.S.C. § 802).

The FBI report, contained in the record of proceeding, reflects the following:

1. On November 22, 1996, in Washington, DC, the applicant was arrested and charged with (1) carrying
a pistol without a license, and (2) “National Firearms Act.” The FBI report shows that the applicant was
convicted of the charges on April 29, 1999,

2. On October 17, 1997, in Mineola, New York, the applicant was arrested and charged with (1) criminal
possession of a controlled substance in the 3™ degree, and (2) criminal possession of a controlled substance in the
4™ degree. The FBI report shows that on October 17, 1997, the applicant was convicted of attempted criminal
possession of a controlled substance. On February 27, 1998, the applicant was “arrested or received” at the
Correction Facility East Meadow, New York, for this arrest.

3. On May 3, 2000, in Washington, DC, the applicant was arrested and charged with unauthorized use of
a vehicle. The disposition of this arrest is not reflected in the FBI report.

Based on information contained in the FBI report, the director determined that the applicant was ineligible for
TPS because he was convicted of a felony offense, and because he was inadmissible to the United States pursuant
to section 212(a)(2)(A)())(II) of the Act.

The instructions regarding the usage of the FBI report, and the provisions of 28 C.F.R. § 50.2, state, in part:

If the information on the record is used to disqualify an applicant, the official making the
determination of suitability for licensing or employment shall provide the applicant the
opportunity to complete, or challenge the accuracy of, the information contained in the FBI
identification record. The deciding official should not deny the license or employment based
on the information in the record until the applicant has been afforded a reasonable time to
correct or complete the information, or has declined to do so.

The record of proceeding, in this case, is devoid of the court's charging documents and final dispositions of the
applicant's arrests to establish that he was in fact convicted of the crimes listed in the FBI report. Nor is there
evidence in the record that the applicant was requested to submit the court documents of all his arrests.
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The case will, therefore, be remanded so that the director may accord the applicant an opportunity to submit arrest
reports and the court's final dispositions of all his arrests. The director shall enter a new decision which, if
adverse to the applicant, is to be certified to the AAO for review.

ORDER: The director's decision is withdrawn. The case is remanded for appropriate action consistent
with the above discussion and entry of a new decision.



